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The costs of medical malpractice are well known. tRatcauses are
largely misunderstood. In particular, there are thomamon myths about
medical malpractice that cost you money, time, andrfitish. Because of
these myths, many organizations are
» discouraged that patient safety initiative
are failing to reduce claims by any If your practice is like most,
significant measure, you _cannosignificantly
» taking actions to combat malpractice  reduce your malpractice
claims that actually increase risk and  claims using your current
cost, and strategies

* unaware of actions they could take that
would reduce claims, reduce costs, and provide a better expeoé care.

In this brief, we’ll layout the cost of liability losexpose the three myths of
malpractice, explain the true source of most of youpraatice claims, and
explain how a program of empathy skills could help you
* reduce malpractice claims far more effectively thaarymatient safety

program
» provide better care to patients
* increase your patient loyalty and revenue

Physicians and risk managers “under siege”

ationwide, the cost of malpractice will top $25 billidistyear: The
N average jury award in 2002 was $3.9 million, with 54% of awards
amounting to $1 million or more.The average 150 (acute care) bed
hospital will need to cover $2.58 million in liabilitydses this yeat.Even in
cases you win, it could cost you an average of $25,000 to premar
defensé’. And if you have a large facility, your case load readhto the
hundreds of claims.
The situation is equally grim for physicians. Prior to 1960y 1 in 7
physicians were sued throughout their entire career. résxpew estimate that
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about 1 in 7 physicians are sued every yelr New York for example, 60% of
obstetricians, 60% of orthopedic surgeons, and 70% of negexsns have
been sued once or more in the past five yea@sventy percent of Maryland's
OBJ/GYNs have been sued at least once for medical nasipea Public
advocacy groups publish lists of physicians who have beeiplilied’ and the
"worst" state medical boards, defined as those witlotest rates of serious
physician disciplinary actions.The average medical practice can expect a
liability loss of almost $16,000 per Class 1 physiciand when a physician
is sued, even in cases they win, it costs an avera§e7g®00 for them to
defend themselves.

In this brief, we’ll outline the ways that empathy skitkin address the
problem of escalating malpractice costs. And do it reffiectively than most
strategies widely in practice today.

Rising malpractice costs come from rising
malpractice claims

ou don’'t have to be a researcher to see the effdéatge settlements on
Ythe medical industry. The Chicago Business Wire for @amecently

quoted Theresa Bourdon, managing director and actuary, AON
Actuarial and Analytics Practice. "This year's analysisforces our findings
in prior studies that the driving factor underlying the conthinerease in the
cost of hospital and physician professional liabilitgsgalating claim sizes:"

Helena'’s Independent Record recently took some pains to tgiinghy

malpractice insurance rates in Montana have been skynmagkhl 2002,
Montana's medical liability premium rates increased 118gm for family
physicians, 196 percent for obstetricians and 211 percentdoolagists. The
same year, one of two major hospitals in Billings #8 premium costs climb
from $300,000 to $3 million. Their conclusion? In Montana astleit’'s the

high cost of settling claims out of couit.
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Authoritative research and solid analysis back up yoommon sense
conclusion: increasing malpractice costs come fremgimalpractice claims.

It's beyond this point that things get murky.

These myths drive up costs and cast doubt
on worthwhile initiatives

he confusion stems from our assumptions as to why métpradaims
T are on the rise—and how to stop them. Reasonable pmagte

reasonable leaps in logic that, put end-to-end, lead tbany
Persuasive myths. They cost your organization a lot eleyoundermine your
commitment to worthwhile programs, and lead you to ovérkimtegies that
might actually reduce malpractice. Here are four comareas:

Myths

1. Malpractice claims come primarily
from medical negligence

2. Malpractice claims are random acts

3. Malpractice claims are filed by
opportunistic patients

We’'ll look at each of these myths in turn, uncoverrtheots, and expose
the mistakes inherent in each of them. Then we’ll pteselutions for

effectively addressing medical malpractice.

Myth #1: Malpractice claims come primarily
from medical negligence

hat could be more obvious or logical? If people areriiag
g X/ medical malpractice, they must have experienced medical
negligence. You'll certainly find anecdotal support for thledef.
And there’s research that seems to back it up. Batthkdte a closer look.

Recent findings on the relationship between medical gegte and

malpractice may seem to lend support to this belief. nlinebers are often
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drawn from two large studies carried out by Harvard rebeasan the past 20

years. The researchers showed that about one pefdesgpital visits end in

medical negligence. They also calculated that theeadjone percent are 20

times more likely to sue than are the other 99 peréent.

While the research is sound, readers have jumped to threeerrs
conclusion that the majority of suits must comerfrojured patients. The
great majority patients who file malpractice claimsehaot been injured
through negligence. In fact, only about twenty percégbar malpractice
claims come from patients who have been injured throegligence?> And
the great majority of patients who have suffered gegli injury don’t sué®
“An average care organization that reduces its errotsatalf should see a
reduction in claims of less than 10 percent”, accordrtipé Harvard
analysis'’

The problems this myth causes you:

1. It leads you to depend on patient safety initiatives to reduce
malpractice costs. In most cases that won’t pay off.

2. When your patient safety program fails to reduce malpractice
claims significantly, it can undermine your commitment to
and your business case for this worthwhile initiative.

3. By confusing the causes of medical negligence and the
drivers of malpractice claims, it makes you overlook actions

you could take that would be effective in lowering claiming.

Myth #2: Malpractice claims are random
acts

ou can see how a different interpretation of thastieg above could
lead you to believe that claims are random acts. dfdmesearchers

who examined medical charts from 40,000 patients found \tdey li
overlap between the pool of people who were injured throaghgence and
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the people who sued. In fact, 80 percent of claimants didatoally suffer a
negligent injury*® Consequently, many people have concluded that
malpractice claims can't be anticipated or addressedrsistally.

In fact, malpractice claiming is not random. As you séave, patients
who suffered injury are 20 times more likely to sue thersé¢ who don’t. And
there are other patterns we’ll explore below thak kelp you manage costs
while providing a better experience of care.

The problems this myth causes you:

1. It leads some physicians to believe that there are poor
incentives for practicing safely.

2. By leading you to believe there is nothing your organization
can do internally to stem malpractice claims, it causes you to
overlook strategies that could be effective in lowering

claiming.

Myth #3: Malpractice claims are filed by
opportunistic patients

ith a broad brush, we paint our culture as litigiou%s Hot
\- 5</ surprising that many physicians and risk managers beliave th
claimants are trying to make money through lawsuits. Ubtkmlly,
some are. I've heard from risk managers, especrakgonomically depressed
areas, who feel the pinch from patients who litgrll in the parking lot.
There’s plenty of research to demonstrate, thoughntbat patients who
sue feel genuinely wronged by how they were tre&te@hat feeling is
something you can address, systematically. We’ll gouesome ideas about
how to do that below.
Of the three myths, this one causes the most damageiirmedical
practice

The problems this myth causes you:
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1. It causes physicians and risk managers to fear being sued.

2. The fear of being sued in turn creates an environment in
which physicians are less likely to practice good medicine.”

3. It leads physicians and risk managers to behave in ways that

increase the likelihood of legal action.”

The reality: the majority of medical
malpractice cases come from emotional
errors

f claims don’t come from medical negligence, if they’od random, or a

I cynical act of opportunism, where do they come from?

In a study published in the Archive of Internal Medicinsggechers
reviewed transcripts of depositions. In the depositithesplaintiffs identified
their reasons for filing malpractice suits. Four thee@erged. Patients sued
because:

» they felt deserted,

* they felt that their views were devalued,

» they felt that information was delivered poorly, and

« they felt that their physician failed to understand theispectivé?

In their review of research on malpractice risk andepétcentered
medicine, Heidi Forster and her colleagues catalogueefs®ns patients and
their families sué’

» The decision by patients and families to sue was "detedmatonly by
the original injury, but also by insensitive handling and poor
communication after the original incidert."

» "Patients taking legal action wanted greater honestgpareciation of the
severity of the trauma they had suffered, and assurémaielessons had
been learned from their experiencés.”
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* Families claimed their physicians would not listen, wowdtalk openly,
attempted to mislead them, and did not warn about long+texdical
problems?®

Significant payback on empathy skills

n the current climate of defensive medicine and defemisike
I management, every bed in your hospital is a magn&7{®00 in liability

loss?’ Every claim you defend, even those in which you prewiilcost
you $25,000 to $77,000 to prepare. Even as you read this briecgstgrare
rising. And the strategies most organizations employgta fnalpractice are
ineffective at bestMount a patient safety initiative that reduces medicair
by 50% throughout your organization and you can expect to seéhien a
10% drop in malpractice suits. And withholding informatiampiding
patients, or misleading them—the strategies many physicrahask
managers feel they must fall back on—are the very regsdients give for
suing.

Because emotional errors are at the root of the prollecaming skilled in
emotional interactions is a major part of the soluti¢iou can reduce legal risk
by treating patients with respect and communicating inoaest, open,
empathetic mannéf. If your aim is to prevent liability loss, you mayvea
more success communicating well and showing patients aloe them than
you will by reducing actual cases of malpracfite.

You'll reduce more malpractice claims by showing empathy tha
reducing malpractice? We can resolve the irony by lookimgadpractice from
a patient’s perspective.

The hallmark of the patient experience may be feelifigiess and
vulnerability, a sense of loss of contf®l.For most patients, clinical treatment
is too complex and arcane to gauge. Patients judge tpédidy the way
they're treated as a person, rather than the wayéwgated for their
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diseas€’ If physicians or risk managers react to a medicat éy@voiding
patients and their families and withholding informatiortjgrds may judge that
they are receiving poor care. And they may threateit &nsan attempt to
restore control, gain respect, and get informatfon.

Bad outcomes are often not surprising for people to hear.cén reduce
your litigation risk by reducing patients' feelings of confusamd
helplessnes¥ reestablishing open communications, and showing empathy.
There’s even evidence that honest empathetic commumedtetween doctors
and patients may inoculate hospitals against malpractiseme degree. A
good relationship with their physician leaves some patigitbhsfewer concerns
about their card!

Knowing what to do doesn’t mean you can
do it

our staff doesn’t need teecome compassionat&hey already are.
Often, though, medical staffs have difficulty makirngeit compassion
visible to patients, especially when they need to mosha midst of a

crisis. Here’s an example:

We were coaching a nurse through a live scenario wittharfa
who was outraged. He felt the staff was trying to hustieand his
son out of the hospital. We wrote the scenario afteactual
encounter in a hospital and hired a professional actplal the
father.

We paused the scenario just after the man blew up autke.
He told her that he worked all day and stayed at theithbaf) night.
And where did she think he was going to get the time tthigaugh
training before he took his son home? When our trastexcaher
how she thought the man was feeling and what he needed, sh
suggested that he seemed overwhelmed and afraid, and thaghte
need some support.

When we suggested she ask the man if that's what he was
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experiencing, she turned to him and said, "You need an apgmntm
with a social worker. I'll set something up for you."

It's stressful being face-to-face with someone who’'stipdost people
feel stress acutely. They intend to be open. They webe frank. But they
feel they can’t. Generally if they're in medicinbey try to “fix the problem”
instead. And when medical staff tries to fix problem®tethey’'ve made a
powerful connection with the patient, the fixing will bewelcome. That's
what happened in this case. The father had just sal@lhé have time for
training, and his nurse offered to schedule an appointmstataid.

The nurse understood the father. She felt compassioatrisd to express
it. And the father felt unheard, ignored, and undervaluedcu3sions like that
are taking place all through medical organizations. Thegte patient

experiences that undo good clinical treatment and put dsptt risk.

What you can do

he nurse above didn’'t need to learn compassion. Shechaegarn to
T make her compassion visible to the father, even thouglakeangry
and up close. Your staff can learn to make their natorapassion
visible to patients, even in crises. Training helpserélare a variety of ways
you can start. Here are some suggestions:
1. Makeempathy skillspart of your fundamental program of patient
care. The more widespread the skills and vocabularyntbee powerful
will be the results. Your best course of actiotoiget out ahead of the
problem. Train your staff to identify patient feelings aeeds, and
negotiate solutions. So patients feel no need to maka<in the first
place. You'll find the skills that reduce claims valso increase patient
satisfaction.
2. Train selected departments. Some departments (obstetrics and neurology
for example) attract malpractice suits.
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3. Train selected staff. Some staffs (security services, social work, and risk
management) work often with upset patients. Focus dnrstiese areas
to leverage a limited training budget or to model the skiltber
employees.

In the case of medical malpractice, the best defsnset a good offense.

It's a good collaboration. Your goal is to uncoveuy patients’ needs and

negotiate solutions that meet their neadsvell aghe needs of your hospital.

And do it in a way your patients can see.

About Tim Dawes

Tim Dawes is President and Founder of Interplay, botd, author of the
acclaimed Healing from the HearA Practical Guide to Creating Excellent
Experiences for Patients and Their Families”. His uniquspaetive comes
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trade associations, and university courses. The stepepypsbcess Interplay
teaches helps care givers to increase revenue and delabdiy for their
organizations by creating excellent experiences forqatend themselves.
Interplay’s training is based on Compassionate Communicéd@me call it
nonviolent communication or NVC), originally developed barishall
Rosenberg, PhD. NVC is a process for creating compadsiennnection—not
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